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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA, 
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Case No. 14-CR-l 96-CRB-001 


KWOK CHEUNG CHOW, 


Defendant . 
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MOTION TO DISQUALIFY HON. CHARLES R. BREYER 
PURSUANT TO 28 U.S.C. §455 (a) , (b) (1) , 

(b) (4)- (5) (iii) , (c) ; MOTION TO COMPEL 
DISCOVERY OF EVIDENCE OF EX PARTE 
COMMUNICATIONS BETWEEN JUDGE BREYER AND THE 
U.S. ATTORNEY'S OFFICE AND OTHER THIRD 
PARTIES; EVIDENTIARY HEARING REQUESTED. 


J. TONY SERRA, SBN 32639 
TYLER SMITH, SBN 289188 
CURTIS L. BRIGGS, SBN 284190 
506 Broadway 
San Francisco, CA 94133 
Tel. 415-986-5591 
Fax 415-421-1331 
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Pursuant to 28 U.S.C. § 455(a), (b) (4), (b) (5) (iii), the 

Fifth, Sixth, and Fourteenth Amendments of the United States 
Constitution, and the principles of an accused' s right to a fair 
trial; right to present a defense; right to confront witnesses; 
right to counsel; right to a public trial; and the right to due 
process under the United States Constitution, Raymond Chow now 
moves to disqualify Judge Breyer based on financial, political, 
and social conflicts of interest, wholly undeclared at any time, 
which not only give the appearance of impropriety but represent 
a real and true conflict. 1 In light of Judge Breyer' s personal 
loyalties, financial interests, and critical conflicts that went 
undisclosed, judicial bias against Chow, permeated the 
proceedings, often in front of the jury, 2 and deprived Chow of a 
fair trial. 

In support of this motion, and in support of Chow' s 
forthcoming Motion to Dismiss for Prosecutorial Misconduct , and 
a Motion to Disqualify the United States Attorney, Chow now 
moves to discover the following materials: 3 

(1) Judge Breyer' s personal financial records from 2011 to 
present, including an accounting of income derived from his 


Please note, that counselor Briggs inadvertently filed an 
incomplete draft of this final motion on April 15, 2016. He 
thereafter emailed the Government, and the clerk of this court at 2:24 
A.M. on May 2, 2016, that the complete motion would be follow. The 
final intended motion is incorporated herewith. 

2 See, for example, the colloquy between this Court and Curtis 
Briggs during the cross-examination of Dave Jordan/UCE 4599 regarding 
project generated income RT : 4120 through 4124. Judge Breyer targeted 
and belittled Briggs in front of the jury, violating basic courtroom 
decorum and his own stated rule of not engaging in extended 
discussions in front of the jury. 

3 Subpoenas duces tecum filed contemporaneously herewith. 
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spouse's City Arts and Lectures Series (hereinafter "CALS") 
salary; 

(2) Judge Breyer' s out-of-court calendar, meetings, phone 
calls, emails, text messages, or all other communications 
involving Mayor Ed Lee, or any other person named in any wiretap 
affidavit, from January 1, 2011, to present; 

(3) Any communication between Judge Breyer and his staff 
who were involved or associated with any party investigated in 
U.S. v. Chow from mid-2009 through present. Chow seeks material 
specifically containing any communications contemplating 
political ramifications of the Indictment of any of the Bay Area 
public officials who were investigated through Operation Frank 
Discussion; 

(4) All communications between Judge Breyer and then-FBI 
director Robert Mueller, from July 1, 2012, to December 31, 

2012 ; 

(5) All communications between any member of the United 
States Attorney' s Office and any unindicted party in this 
matter; 

(6) All notes and communications related to the decision 
not to charge Mayor Ed Lee, Nazly Mohajar, Zula Jones, Keith 
Jackson, Sululagi Palega, Sharmin Bock, and any similarly 
situated public officials from Oakland, California; 

(7) Any documentation involving Judge Breyer' s rationale in 
directing F.B.I. agents away from soliciting indictments or 
furthering operations focused on: London Breed, Malia Cohen, 

Derf Butler, Reverend Arnold Townsend, and Reverend Amos Brown. 

Chow herein requests an evidentiary hearing in light of 
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Judge Breyer' s evident conflicts of interest and deep bias 
against defendant and defense counsel, and the appearance 
thereof, relating to this case. 

INTRODUCTION AND STATEMENT OF FACTS 

In the Northern District Court of California, a 
constitutional order grounded in the rule of law, it is 
imperative that Justice Breyer made all decisions according to 
the law, unclouded by personal bias or conflicts of interest. 
Despite this fundamental principle, the trial was defined by 
conflicts of interests, bias and failed disclosures. As such, 
Chow was denied his right to a "neutral and detached , " or 
impartial judge, pursuant to the Due Process Clause. 

In a "democratic republic in which the legitimacy of 
government depends on the consent and approval of the governed, 
public confidence in the administration of justice is 
indispensable. It is not enough that judges be impartial; the 
public must perceive them to be so." Ward v. Village of 
Monroeville , 409 U.S. 57 (1972) . However, the perception and 

reality of neutrality was clouded when the Court seized control 
of this political corruption prosecution by concealing criminal 
acts of elected officials with no valid justification, while the 
public looked on through two election cycles. 

In the present matter. Judge Breyer' s actual and perceived 
financial, political, and social conflicts of interest represent 
actual conflicts and a reasonable person would not perceive him 
to be impartial under the given facts. The following instances 
set forth the statutory obligation that Judge Breyer had to 
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recuse himself pursuant to 28 U.S.C. section 455: 

A) Judge Breyer' s financial conflict of interest stemming 
from an annual grant to CALS to the mayor' s office via 
the school board and Mayor Ed Lee's influence over the 
school board during this investigation; 

B) Judge Breyer' s unusual departure from his career-long 
practice of publicly disclosing any potential 
conflicts of interest; 

C) Mayor Ed Lee's grand entry on to the scene of the San 
Francisco Mayoral Election of 2012 was met with highly 
publicized money laundering allegations by San 
Francisco City Attorney, Dennis Herrera, * * * 4 and requests 
from other mayoral candidates for Melinda Haag 5 to 
have federal agents staff voting booths to ensure that 
voter fraud did not occur from the Ed Lee camp; 

D) Judge Breyer' s knowledge in 2012 that Ed Lee was 
targeted by the F.B.I. for a bribery scheme in this 
investigation and Breyer' s imputed awareness that the 
F.B.I. agents believed there was probable cause to 
believe Ed Lee was in fact bribed; 


E) Judge Breyer' s own political vulnerability while 
awaiting confirmation for the Sentencing Commission in 
2012-2013, a time period relevant to the issuance of 
wiretaps in this case; 

F) Judge Breyer' s insistence that an extremely broad 
protective order would be issued so as to protect the 
reputation of then unknown individuals, which 
ultimately were identified as politically connected 
individuals including Ed Lee; 

G) Judge Breyer' s failure to recognize and/or acknowledge 
his conflict due to public allegations that Judge 
Breyer was protecting politicians early on in this 
prosecution; 

H) Breyer' s awareness in 2015 that his brother. Supreme 
Court Justice Stephen Breyer, had committed a well- 


Assessinq the Roles of Lee's Top Supporters , The Bay Citizen 

(Nov. 11, 2011) available at 

http : //www . nytimes . com/ 2 0 11 /1 1/2 7 / us / asses sing- the- roles -of -mayor-ed-1 

ees- top- supporters . html ?_r=0 . 

5 Mayoral campaigns ask the Justice Department to protect San 
Franciscans from Interim Mayor Ed Lee , SFBayview (Oct. 24, 2011) 
available at 

http : //sf bay view . com/2011/10/mayoral-campaigns-ask-the- justice-departm 
ent - t o-pr ote ct - s an- f ranci scans -from- inter im-mayor-ed- lee/ . 
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publicized oversight in screening for a spousal 
conflict, and Judge Breyer' s subsequent failure to 
state potential conflicts for the record at any time 
in this case; and 

I) Manifestation of actual bias as demonstrated by 
transcripts of interactions with Chow' s counsel 
through trial . 6 

This case involved a political organized crime undercover 
operation that ensnared at least half a dozen public persons and 
officials in San Francisco who were engaging in unlawful 
campaign donations, bribes, and other federal crimes, the 
profits of which, in the mayor's case, were used to pay off Ed 
Lee's campaign debt. This was taxpayer money that, to this day, 
has not been paid back. 

The investigation also captured Mayor Lee's mayoral 
opponent, Leland Yee. Chow was wrongfully accused of attempting 
to bribe Leland Yee and was tied to the political corruption 
portion of the investigation by statements to the press from the 
United States Attorney . 7 Due to the stigma of political 
corruption and Chow's need to distance himself from prejudicial 
media reporting suggesting he was connected to the corruption, 
it was paramount for Chow to distinguish himself from corrupt 
politicians every step of the way. 

In making this point clear, in some of Chow' s first 


See, for example, Exhibit A , Pages 11 - 19 of Dkt . 949 (oral 
argument on the Selective Prosecution hearing); and Exhibit B , Vol. 

23, pages 4120 - 4124 (Colloquy during cross-examination of Emmanuel 
Pascua between Mr. Briggs and Judge Breyer, in front of the jury) . 

See Department of Justice Press Release, California State 
Senator And Chee Rung Tong Dragonhead Among Twenty-Six Defendants 

Charged in Federal Criminal Complaint (Wed. March 26, 2014) available 
at 

https : //www. justice . gov/usao-ndca/pr/calif ornia-s tat e-senator-and- chee 
-kung- tong- dragonhead- among- twenty- six -defendants . 
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pretrial motions, Chow accused Judge Breyer of protecting 
unindicted politicians who engaged in criminal conduct harmful 
to the public at-large. See, e.g., Dkt. 883 . The reason Chow's 
counsel made the claim was because once the initial protective 
order was issued and counsel conducted a cursory review of the 
evidence, it was clear that the F.B.I.'s reports alleged 
completed acts of criminality. These were far from innocent 
people being overheard on the wiretap, as Judge Breyer 
misleadingly stated at a public hearing. These were community 
leaders, public officials, and elected persons engaged in an 
all-out money grab in what can only be described as a complete 
untethering from the principles of public service. Yet, when 
the indictments came in. Mayor Lee and others in his political 
circle were spared prosecution or even public mention. 8 

Moreover, Judge Breyer should have recused himself upon 
fulfilling his statutory duty to investigate his financial 
interests, and the interests of his wife, as they related to the 
funding scheme for CALS and its enormously advantageous lease of 
the Nourse Theater, 9 from which his family financially benefits. 
He was further reminded of his duty to self-evaluate in light of 
his brother Justice Stephen Breyer' s involvement in a highly 
publicized misstep involving his spouse's (Judge Breyer' s 
sister-in-law) financial interest in a case over which Justice 


The allegations of Mayor Lee's involvement came months before 
the November, 2015, mayoral election, yet the public remained in the 
dark . 


See Exhibit C , SFUSD board meeting minutes from April 12, 2016, 
which appears to indicate CALS lease for the Nourse Theater from 2012 
through 2018 is $2,500 per month. 
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Breyer presided. 10 In January 2016, counsel filed a request that 
Judge Breyer recuse himself. [Dkt. 1294] Judge Breyer' s 
reluctance to recuse himself deprived the defendant of his right 
to a "neutral and detached judge, " Ward v. Village of 
Monroeville , 409 U.S. 57 (1972), and diminished public trust in 

the judicial system. Given Judge Breyer' s reputation for 
competence and his stated policy of identifying conflicts and 
self-disclosing to litigants, the fact that he did not, combined 
with the facts and circumstances presented herein, gives the 
appearance that his non-disclosure was intentional, not a mere 
oversight . 

The Chow investigation and indictment impacted many people 
in positions to harm the financial and personal interests of 
Judge Breyer and his spouse. Judge Breyer acknowledged in 2009 
that a portion of his household income was derived from his 
wife's salary at CALS. * 11 Documentation also demonstrates that 
CALS took in more than $298,000 in grants originating from the 
Mayor's Office from 2009 to 2015. 12 Those funds were the largest 
single source of donated funds to CALS during that time. 

Judge Breyer and his family are very closely tied to the 


In October of 2015, approximately two months after Chow filed a 
Motion for Discovery for Selective Prosecution in which the bribery 
allegations against Ed Lee and his fund-raising staff were exposed by 
Chow's counsel, it was widely reported that Justice Stephen Breyer 
overlooked a statutory conflict of interest because he was a sitting 
judge on a case that involved a company in which his wife owned stock. 
This conflict was remedied by a statutory relief measure that forced 
the sale of the spouse's stock. No such remedy is available here. 

11 See Exhibit D , Charles Breyer' s Financial Disclosure Report for 
fiscal year 2009. 

12 See Exhibit E , Grants for the Arts San Francisco Hotel Tax Fund 
at page 2 . 
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San Francisco Unified School District ("SFUSD"). 13 SFUSD recently 
granted CALS an extension of its highly advantageous lease of 
the Nourse Theater through 2023. 14 CALS immediately claimed a 
gross revenue hike of over $1,000,000. Mayor Ed Lee's well- 
known political allies and a staffer known to assert influence 
over the SFUSD in advancement of Mayor Ed Lee's interests were 
key figures at SFUSD during the granting and renewal of the CALS 
lease, during which time Judge Breyer was involved in this case. 

It was critical for Judge Breyer to disclose the nature of 
these relationships and/or potential conflicts. Such 
relationships and conflicts were not so disclosed and Judge 
Breyer did not recuse himself to avoid an appearance of 
impropriety and actual conflict throughout this case. In turn. 


See Exhibit F , SFUSD Recognizing Shirley Breyer Black "[T]he 
board thanks Chuck Breyer for his generosity in support of this 
action." "The Board of Education declares that henceforth, May 13 will 
be known as Shirley Breyer Black Day within the San Francisco Unified 
School District [.]" One might attempt to argue that the true influence 
benefitting CALS' lease agreement for the Nourse Theater stems from 
what is undoubtedly an impressive and admirable public service record 
on the part of Irving G. Breyer and Shirley Breyer-Black, and other 
members of the Breyer family. This argument does not detract from 
Chow' s allegation that there is both an actual conflict of interest 
and the appearance of impropriety. Judge Breyer has a personal and 
emotional interest in maintaining and enforcing the prestige of the 
SFUSD in light of the hard work and dedication of his family members. 

Furthermore, there is an undisclosed conflict in Judge Breyer' s 
sentencing of two former SFUSD board members who are also co- 
defendants in U.S. v. Chow . Had Judge Charles Breyer wished to 
alleviate any concern that he might have sentenced Jackson and Yee 
more harshly because they reflected poorly on SFUSD, he needed only to 
mention on the record that he, in no way, factored in their 
relationship with SFUSD in sentencing them. Without doing so, he has 
left the record open to speculation- speculation that Chow's counsel 
would argue is reasonable in light of Judge Breyer' s apparent 
financial contribution in the dedication of the SFUSD Broadcast Room 
in the name of Shirley Breyer-Black. 

14 See Exhibit C , San Francisco Unified School District ("SFUSD") 
Board Meeting Minutes from April 12, 2016. From 2012 through 2018, 
CALS' lease of the Nourse Theater is only $2,500 per month. From 2018 
through 2023, the lease will be $5,000 per month. 
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Mr. Chow was denied a fair trial, in violation of his right to 
due process. In the present matter, due process requires 
disqualification, pursuant to 28 U.S.C. § 455(a), (b) (1) (4), 

(b) (5) (iii) , and the Fifth and Sixth Amendments of the United 
States Constitution. 


ARGUMENT 

I . 

PURSUANT TO 28 U.S.C. § 455 (a) & (b)(1) JUDGE 
BREYER SHOULD RECUSE HIMSELF DUE TO THE 
APPEARANCE OF PARTIALITY AND ACTUAL CONFLICT 

The principal statutes dealing with judicial recusal in the 
matter is 28 U.S.C. § 455, "Disqualification of justice, judge, 
or magistrate." The Defense moves for disqualification of Judge 
Breyer, per the present Motion, subject to 28 U.S.C. § 455. 

By way of the instant motion, defense argues the Judge 
Breyer should recuse himself based on 28 U.S.C. § 455 (a) & 

(b) (1) . Courts urge judges to keep in mind that sections 455(a) 
and (b) provide separate (though substantially overlapping) 
bases for recusal. Liljeberg v. Health Servs . Acquisition 
Corp . , 486 U.S. 847, 860 n. 8 (1988). The former deals 
exclusively with the appearance of partiality in any 
circumstance, whereas the latter pertains to conflicts of 
interest in specific instances. Thus, the existence of the 
facts listed in section 455(b) requires recusal, even if the 
judge believes they do not create an appearance of impropriety. 
Id . However, any circumstance in which a judge's impartiality 
might reasonably be questioned, whether or not touched on in 
section 455 (b) , requires recusal under section 455 (a) . See Id . 
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A. 28 U.S.C. § 455(a) Warrants Judge Breyer's Recusal 

Because A Reasonable Person Would Not Believe Him To 
Be Impartial Under The Given Facts 

28 U.S.C. § 455(a) is similar to, but somewhat broader 

than, section 455(b) (1) . Any circumstance in which a judge's 

impartiality might reasonably be questioned, whether or not 

touched on in section 455 (b) , requires recusal under section 

455(a). Liteky v. United States , 510 U.S. 540, 553 (1994). 

Disqualification is warranted under section 455 (a) when a 

reasonable person would question a judge's impartiality. 

28 U.S.C. 455(a) requires: 

Any justice, judge, or magistrate of the United States 
shall disqualify himself in any proceeding in which 
his impartiality might reasonably be questioned. 

The test for sufficiency of grounds for disqualification 

hinges on whether the judge's "impartiality might be reasonably 

questioned." United States v. Ritter , 540 F.2d 459, 462 (10 Cir. 

1976) . The latter test was further affirmed in United States v. 

Hines , which stated: 

Under Section 455 (a) , the judge is under a continuing 
duty to ask himself what a reasonable person knowing 
all the relevant facts would think about his 
impartiality . 

696 F.2d 722,729 (10 Cir. 1982) . The broader of the two 
provisions, § 455 (a) , is designed to prevent even the appearance 
of partiality. Liljeberg v. Health Serves. Acquisition Corp. , 
486 U.S. 847, 860 (1988). Therefore, the judge must recuse 
himself where there is the appearance of bias, regardless of 
whether any actual bias exists. Caperton v. A.T, Massey Coal 
Co . , 129 S. Ct. 2252 (2009) (when impartiality is in doubt, the 
appropriate remedy is to disqualify the judge from further 
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proceedings); see also Liteky v. United States , 510 U.S. 540, 
548 (1994) . 

A reasonable person would indeed question Judge Breyer' s 
impartiality. Section 455 (a) is designed to prevent even the 
appearance of partiality. 

The Supreme Court in In re Murchison , 349 U.S. 133, 136 
(1955) , stated : 

A fair trial in a fair tribunal is a basic requirement 
of due process. Fairness of course requires an absence 
of actual bias in the trial of cases. But our system 
of law has always endeavored to prevent even the 
probability of unfairness. To this end no man can be a 
judge in his own case and no man is permitted to try 
cases where he has an interest in the outcome. That 
interest cannot be defined with precision. 

Circumstances and relationships must be considered. 

This Court has said, however, that "every procedure 
which would offer a possible temptation to the average 
man as a judge . . . not to hold the balance nice, 

clear and true between the State and the accused, 
denies the latter due process of law." Turney v. Ohio , 

273 U.S. 510, 532. Such a stringent rule may sometimes 
bar trial by judges who have no actual bias and who 
would do their very best to weigh the scales of 
justice equally between contending parties. But to 
perform its high function in the best way "justice 
must satisfy the appearance of justice." 

In re Murchison , 349 U.S. 133, 136 (U.S. 1955) (Emphasis 
added) 

To uphold the appearance of justice, nothing short of 

disqualification will suffice. 

Tellingly, Supreme Court Justice Stephen Breyer wrote: 

The Court itself must help maintain the public' s trust 
in the Court, the public's confidence in the 
Constitution, and the public' s commitment to the rule 
of law. 

Stephen Breyer, Making Democracy Work: A Judge's View 
(2011) at xiii. In his book. Justice Breyer also stated: 


[A] court that acts politically plays with fire . . . 

it undermines the confidence of that portion of the 
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political public that favors the opposite result. 

Id at 45. Disqualification is appropriate when a judge is 
actually biased for or against a party in litigation. 28 U.S.C. 

§ 455 (a) . The concept of avoiding conflicts of interest, and 
even the appearance thereof, is so important to our society that 
when Congress enacted these statutes, it made it so that the 
mere appearance of impropriety triggers statutory 
disqualification. Furthermore, there is a statutory duty for a 
judge to investigate his or her financial and personal 
interests, and to recuse themselves if a conflict exists or 
develops. 15 The statutory duty also demands that a judge pro- 
actively investigate his or her spouse's financial interests. 

Moreover, 28 U.S.C § 455 (b) (4) states that a judge must 
disqualify himself when he 

knows that he, individually or as a fiduciary, or his 
spouse or minor child residing in his household, has a 
financial interest in the subject matter in 
controversy or in a party to the proceeding, or any 
other interest that could be substantially affected by 
the outcome of the proceeding. 

As set forth herein, because impartiality is reasonably in 
doubt, the appropriate remedy is to disqualify Judge Breyer. 
Moreover, his interest in CALS could actually and substantially 
be impacted by the outcome of this case. If Mayor Lee was not 
shielded by Breyer and buried by the Protective Order, Judge 
Breyer' s financial stake in CALS would likely disappear. 

Traditionally, judges reassure the public of fairness by 


28 U.S.C. § 455(d). Subsection (a) compels disqualification 
for the appearance of partiality, while subsection (b) "also" compels 
disqualification for bias, financial interest, and other specific 
grounds . 
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self-disclosing what could be perceived as a conflict . 16 Often 
this disclosure ensures fairness without the need for recusal 
because it leads to open discussions that can assuage concerns 
of partiality. It is not uncommon for judges to recuse 
themselves to error on the side of caution, even when they are 
assured a conflict does not exist. In fact, according to Judge 
Charles Breyer himself, he routinely practices self-disclosure 
of potential conflicts due to the importance of the appearance 
of fairness 17 in the eyes of the parties and the public. He has 
not followed that practice in the present case. The principle 
at stake is not a minor one: fairness and honesty from a 
district court judge is the expectation in the United States of 
America . 

In light of such conflicts, disqualification of Judge 
Breyer and an evidentiary hearing is warranted at this time as 
follows : 

1 . The CALS Project Presents an Actual Conflict of 
Interest Mandating Judge Breyer 's 
Disqualification 

Judge Breyer' s wife's project, CALS, directly tied to the 
Mayor Lee's budget, is an actual conflict of interest, mandating 


See, e.g., Politico article Supreme Court nominee dillemma: 

What about the day job? Josh Gerstein available at 

http : //www .politico. com/story/2 0 1 6/ 03 /me r rick-gar land- supreme- court -no 
mination-day-j ob-220781 (discussing SCOTUS nominees recusing 
themselves pending nomination) . 

17 Senate Judiciary Committee confirmation hearings for 
Sentencing Commission. Oral testimony of Charles Breyer, available at 
https : //www. congress . gov/112/chrg/shrg77421/CHRG-112shrg77421 . htm. 
("[W]hat I have followed in my practice is disclosure--not just a 
question of whether I think I can be fair, but will the litigants 
think I am fair. And so my practice has been to disclose any potential 
conflict that I may have, and indeed, I think that that is a fairly 
good practice.") 
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Breyer' s disqualification. The CALS project, from which the 
Breyer family financially benefits, receives an annual grant of 
nearly $50,000 stemming from the mayor's budgetary allowance for 
the arts. From 2009 to 2015, this grant from the mayor's office 
totaled over $298, 000. 18 Toward the end of 2011, as president of 
CALS, Judge Breyer' s wife negotiated a lease of the Nourse 
Theater, facilitated by the SFUSD for $2,500 per month, and 
which was waived for up to six months while capital improvements 
were made by CALS. 18 In 2015, during the litigation of this case 
and while unindicted parties were receiving media attention, 

CALS was granted a renewal for Nourse Theatre, the terms being 
$2,500 per month with up to six months' free rent for CALS 
performing capital improvements. 

The first lease was negotiated while Hydra Mendoza 19 was 
president of the board. In 2014, media coverage centered on 
allegations that Hydra Mendoza represented Mayor Ed Lee in her 
role on the school board and rumors of conflict of interest 
spread after she approved a land deal that was in furtherance of 
Mayor Ed lee's personal agenda, as opposed to what was best for 
the children attending the district. 20 Richard Carranza, a well 
known Ed Lee confederate, was superintendent of schools during 
all relevant times. 


See Exhibit E 


18 

http: //sfgfta. org/wp-content/uploads/2015/ll/annual-report-12_13 . pdf 
at 10 . 


http : / /www . sf mayor . org/ index . aspx?page=l 6 


20 

http : //www . sf gate . com/ education/ article/Hydra-Mendoza-s-dual-S-F- roles 
-stir-conflict-5160327 .php 
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Despite its prime location in San Francisco' s Civic Center, 
the Nourse Theater's monthly rent is set at only $2,500 from 
2012 through 2018. 21 Despite the obvious under market rent, the 
exhibit states that the agreement is "mutually beneficial." 

Since at least 2012, if not earlier. She was granted the right 
to sub-lease the theater subject to considerations for necessary 
capital improvements. 22 In April of 2016, approximately three 
months after Chow' s counsel filed a request for Judge Breyer to 
disqualify himself based on this conflict, the SFUSD and CALS 
renewed the lease (at an increase of $2,500 per month) for a new 
five-year term, beginning in 2018 and expiring in 2023. 23 

Although CALS is responsible for capital improvements, 
according to the second lease of the 1600-seat theater in the 
heart of the Civic Center Art's District, at least $143,000 was 
authorized by the Board in 2013 for capital improvements of the 
second floor restrooms, a job that was funded by the School 
Board' s coffers with money from both CALS and San Francisco 
taxpayers. In a 2012-2013 Grand Jury Report, the Nourse Theater 
was to be put to "productive use" despite CALS generating rental 
revenue with it for the district. 24 Regardless, the board cited 
to the lease being "mutually beneficial" in renewing the lease 


See Exhibit C . 

22 See page 5 of Exhibit G , section 7 Assignment of Lease. 

See Exhibit C . 

24 See City and County of San Francisco 2012-2013 Civil Grand Jury 
at page 5, available at 

http://civilgrandjury.sfgov.org/2012 2013/Optimizing Use of Publicly-0 
wned Real Estate 5-29-13-3.pdf. 
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until 2023. 25 It is currently unknown whether financially 
lopsided but "mutually beneficial" leases like CALS' Nourse 
Theater lease were part of the city audit that found $477,000 
was improperly given to arts groups. 26 

It is also unclear how it would be advantageous to the 
public to practically give away the Nourse Theater in exchange 
for $2,500 per month and with an unknown amount of capital 
improvement costs. Even the grand jury reported that this was 
an under-utilization. 27 The board's response to the report was 
cryptic, avoiding any mention of any lease agreement with CALS. 
This was not a beneficial lease for the district, this was a 
sweetheart deal for Judge Breyer' s family, who wield an 
incredible amount of influence in the district. 28 This would not 
have occurred had it not been Ed Lee's desire to facilitate it. 29 

Although it was estimated that $20 million in improvements 
was necessary to bring the Nourse up to code, only $1.2 million 
dollars of renovations is on record and no permits were ever 
pulled, according the County website. The building sat vacant 
for 35 years and electrical, plumbing, and construction work 


See Exhibit C . 

26 See, e.g., Tough Questions After Audit of Arts Panel , NYTimes 
(Dec. 11, 2011), available at 

http : //www . nytimes . com/ 20 11 /12/1 1/us/audit-of-san-f ranci sco-art s -panel 
-raises-tough-questions . html? r=0 . 

27 See City and County of San Francisco 2012-2013 Civil Grand 
Jury at page 37, available at 

http://civilgrandjury.sfgov.org/2012 2013/Optimizing Use of Publicly-0 
wned Real Estate 5-29-13-3.pdf. 

28 See, e.g., Exhibit F . 

29 http : / / sfmayor . org/ f tp/uploadedf iles /mayor /budget /SF 
Budget Book FY 2015_16 and 2016 17 Final WEB. pdf 
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were required. Such improvements to a building in considerable 
disrepair mandated extensive and approved permitting. 
Additionally, the Nourse project generated two complaints during 
the CALS tenure. San Francisco County officials failed to act 
on either one. Evidently, leadership turned a blind eye on the 
building permits otherwise required. 

According to CALS' website, the Nourse Theater can be 
rented (subleased) for approximately $10,000.00 a day, 30 while 
CALS' lease requires CALS to give only $600 of that money the 
school district. 31 

The CALS project was the culmination of a substantial 
amount of effort and work by Judge Breyer' s wife. 32 Judge Breyer 
had a significant interest in appeasing Mayor Lee in the present 
case in order to encourage Mayor Lee's financial and political 
support of CALS. 

2. Judge Breyer ' s Diversion From His Policy of Self- 
Disclosing Conflicts Has The Appearance of 
Obfuscation Over Transparency. 

In July of 2012, just four months before learning of the 
F.B.I.'s criminal allegations against Mayor Ed Lee and 
approximately a dozen other Bay Area public figures. Judge 
Charles Breyer was nominated to the United States Sentencing 

30 See Nourse Brochure, available at 

http : //www . cityarts . net/ wordpress/wp- content/ up loads/ 2 012/ 01 /Nourse -Br 
ochure-April-2 01 6 . pdf . 

31 See Exhibit G at page 2 . 

33 See, e.g., Nourse auditorium reborn as theater , SFGate (April 
29, 2013) , available at 

http : / /www . sf gate . com/ enter tainment/article/Nours e-auditorium- reborn- a 
s-theater-44 72 982 . php . See also Sydney Goldstein readying new space 
for City Arts , SFGate (Jan. 8, 2012) available at 

http : //www . sf gate . com/per formance/ article/ Sydney-Goldstein-readying-ne 
w-space-f or- City-Arts -2 44 87 69 . php . 
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Commission by President Obama and endorsed by Senate Judiciary 

member Senator Diane Feinstein. 33 Breyer was not confirmed by 

the Senate until about one year later. 34 During his nomination 

hearing. Judge Breyer engaged in the following dialogue under 

oath with Senator Feinstein regarding judicial recusal: 

FEINSTEIN: Let me talk a moment about judicial ethics 
because we are very proud of our Federal courts . They 
are the highest courts of our land. They should be. 

And if a judge's impartiality can reasonably be 
questioned, it is really essential that the judge 
recuse himself or herself . Now, Federal judges have 
great discretion in determining when they will recuse 
themselves. I think this is an important question to 
consider, so here is the question: How do you 
interpret the recusal standard for Federal judges? And 
in what situations do you expect you will have to 
recuse yourself? [emphasis added] 

C. BREYER: There is always the issue of the appearance 
of an impropriety, not that impropriety exists but 
that there is an appearance of bias or an impropriety. 

And the canon of ethics requires that, where there is 
a reasonable appearance of an impropriety, a judge 
recuses himself. 


So the first question you have is if any judge starts 
to think about it, that is a problem. That is an 
indication right there that the judge may have a 
problem. And what I have followed in my practice is 
disclosure--not just a question of whether I think I 
can be fair, but will the litigants think I am fair. 
And so my practice has been to disclose any potential 
conflict that I may have, and indeed, I think that 
that is a fairly good practice. [emphasis added] 


The question is: When you decide a case, will the public 
and the litigants believe, and rightly so, that it was 


33 http : / / www .feinstein. senate, gov/ public/ index . cfm/ 
press-releases ?ID=42C2CB14-6AA3-4BA5-9936-BE214072BD5F. 

http : / / www . us sc . gov/ sites /default/ f iles/pdf / news/ 

pres s- re lease s-and-news -advisories /press- releases/ 20130607 
Press_Re lease . pdf. 


18 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


3:14-cr-00196-CRB Document 1455 Filed 06/02/16 Page 23 of 39 


decided by an impartial decider. 35 

At no time in the current prosecution did Judge Breyer ever 
identify any conflict he may have, including after Chow's 
counsel filed a request for recusal in January 2016. [Dkt. 

1294] . Judge Breyer at no time acknowledged his pending 
confirmation in any portion of the record in authorization of 
wiretaps in 2012-2013. 

Given such a strong statement under oath about his past 
track record of disclosure, it is simply not believable that 
Judge Breyer overlooked his duty to disclose the conflict at 
several points in this litigation. It would have occurred to 
Judge Breyer, a political appointee himself and former Watergate 
special prosecutor, that all conduct needed to be above 
reproach. The only reasonable inference to be made from these 
facts is Judge Breyer made conscious choice to maintain secrecy. 

3. Judge Breyer Was Aware of Mayor Ed Lee's 

Entanglement in this Investigation From Its 
Inception 

Judge Breyer was aware that Mayor Ed Lee was involved in 
this investigation as early as 2012, as it is made evident in 
the wiretap that he authorized in November 2012. 36 Judge Breyer 
should have disqualified himself then. Mayor Ed Lee's entry on 
the scene of the San Francisco Mayoral Election of 2012 was met 
with highly publicized money laundering allegations by San 


Senate Judiciary Committee confirmation hearings for Sentencing 
Commission. Oral testimony of Charles Breyer, available at 
https : //www. congress . gov/112/chrg/shrg77421/CHRG-112shrg77421 . htm. 

3b It is important to note that Ed Lee was not an authorized 
target of the wiretap. His criminality was documented in the summary 
of investigation. 
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Francisco City Attorney Dennis Herrera, 37 as well as requests 
from other mayoral candidates that Melinda Haag assign federal 
agents to staff voting booths to ensure that voter fraud did not 
occur from the Ed Lee camp. 38 These allegations, eerily similar 
to the facts detailed for Judge Breyer in the F.B.I. 
affidavits, 39 made headlines in San Francisco and national media 
in late 2011 . 

Around the same time period that Judge Breyer testified 
before Congress and was awaiting confirmation to the Sentencing 
Commission, he learned that an undercover operation involving 
public figures was under way. He authorized a wiretap 
accordingly in November 2012. This occurred a mere five months 
after his nomination to the Sentencing Commission in July of 
2012. The affidavit accompanying that wiretap application was 
explicit, detailed, and thorough in laying out Mayor Ed Lee et 
al.'s criminal and unethical conduct. The political atmosphere 
in San Francisco was outlined in the wiretap applications. 


Assessing the Roles of Lee's Top Supporters , The Bay Citizen 
(Nov. 11, 2011) available at 

http : //www . nytimes . com/ 2 0 11 /1 1/2 7 / us / asses sing- the- roles -of -mayor-ed-1 
ees- top- supporters . html ?_r=0 . 

38 Mayoral campaigns ask the Justice Department to protect San 
Franciscans from Interim Mayor Ed Lee , SFBayview (Oct. 24, 2011) 
available at 

http : //sf bay view . com/20 11 /10/mayoral -campaigns -ask- the- j ustice-departm 
ent - t o-pr ote ct - s an- f ranci scans -from- inter im-mayor-ed- lee/ . 

39 The wiretap applications in this case included affidavits by 
F.B.I. agents, sworn under penalty of perjury, who detailed for Judge 
Breyer that Ed Lee's staff accepted over $20,000 in illegal campaign 
donations in a quid pro quo for Mayor Ed Lee, facilitating 
preferential treatment on real estate opportunities in San Francisco 
in the beginning of 2012. According to the F.B.I., all the 
conversations between UCE 4773 and Ed Lee and his staff /associates, 
were recorded. The in-person conversation between UCE 4773, two other 
agents, and Mayor Ed Lee, was recorded by body-wire. 
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a. What the Wiretap Applications Revealed to 
Breyer About Ed Lee et al . 

The undercover operation against Chow did not involve any 
wiretap applications until early 2012, and then it only involved 
two applications. Judge Breyer made no effort to pass off the 
wiretap application to another judge back in 2012, despite the 
fact that another judge had authorized the first two 
applications. The application in question was the third. Judge 
Breyer authorized all subsequent wiretaps. The first two 
wiretap applications involved only the CRT, and were authorized 
by District Court Judge Ware in January and April of 2012, for 
two (2) thirty (30) day periods. The third wiretap application 
from November 2012 was explicit in describing various 
conspiracies and illegal acts on the part of Ed Lee, Nazly 
Mohajer, Zula Jones, and others. 40 

The wiretap applications in this case included affidavits, 
sworn under penalty of perjury, by F.B.I. agents who detailed 
for Judge Breyer that Ed Lee's staff accepted over $20,000 in 
illegal campaign donations in a quid pro quo for Mayor Ed Lee, 
facilitating preferential treatment on real estate opportunities 
in San Francisco in the beginning of 2012. 41 42 According to the 

40 These documents remain under seal per order of this Court. 

41 Citation unavailable until the Court rescinds the sealing order 
on wiretaps. 

44 It should be noted that Chow was convicted on all money 
laundering counts in circumstances where the undercover laundered 
money through people associated with Chow, but involving no actual 
knowledge of or involvement with the laundering transaction by Chow. 
While Ed Lee is by design of law the superior of his staff who 
accepted the money on Lee's behalf, the laundering charges against 
Chow hinged on Dave Jordan' s lie that Chow had whispered to him in a 
karaoke bar, early on in their relationship and at a time that Chow 
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F.B.I., all the conversations between UCE 4773 and Ed Lee and 
his staff /associates, were recorded. 43 The in-person 
conversation between UCE 4773, two other agents, and Mayor Ed 
Lee, was recorded by body-wire. 

Judge Breyer was in a unique position at the time because 
he knew what was portrayed to the public through the media about 
Haag and Lee's relationship, and also knew the salacious details 
of the corruption investigation. Barring a true disability, 
these facts would have never escaped from his mind and his 
statements at hearings were likely designed to protect 
unindicted parties directly, and his family' s interests 
indirectly . 44 

In fact, evidence suggests that it was Judge Breyer himself 
who interfered with the investigation into Ed Lee et al . Ed Lee 
and his cronies disappeared from the investigation in mid-2012, 
around the time Judge Breyer was nominated for the Sentencing 
Commission, and about the same time CALS became the leaseholder 


knew the F.B.I. was planting informants all around him, "I know of and 
approve of all the criminal activity in my organization." Those words 
not only likely sealed Chow's fate on the RICO charge, but also 
imputed his knowledge to all the money laundering transactions for 
which he was ultimately convicted. Interesting "knowing and approving" 
are the elements the Department of Justice teaches must be proven in 
order to secure the conviction of the person at the top of a RICO 
criminal enterprise in Criminal RICO Manual for Federal Prosecutors , 
available at 

http : //www .justice. gov/usao/eousa/ f oia_reading_room/usam/title9/rico . p 
df, pages 147 through 150. Compare this language with US 608196, 
Complaint Affidavit at 31, and Jan. 2012 Wiretap Affidavit at 19, 31, 
and Dave Jordan's trial testimony. Coincidence? 

43 Citation unavailable until the Court rescinds the sealing order 
on wiretaps. 

44 dee Exhibit A , Pages 11 - 19 of Dkt . 949, oral argument on the 
Selective Prosecution hearing. 
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of the Nourse Theater. 45 

The F.B.I. and prosecutors were already pursuing the 
prosecution of Ed Lee so they would not have changed course on 
their own. Breyer, who admits to knowing "Bob" Mueller, then 
Director of the F.B.I., likely reached out to him to convince 
him to steer the investigation away from people who could harm 
his interest in the Nourse Theater. 

b. F.B.I. Targeted Lee and Yee but Only 
Indicted Leland Yee 

According to the F.B.I., both Leland Yee and Ed Lee 
accepted approximately $20,000 into their election debt coffers 
in the form of bribe money in 2012. By early to mid-2012, both 
of their efforts to pay off debt were of equal criminal 
liability. 

F.B.I. funds were used to influence the strength and 
position of the two political opponents; yet, Ed Lee and his 
crew were spared further investigation and Ed Lee went on to 
cultivate his public image with the U.S. Attorney for the 
Northern District, Melinda Haag. 

Leland Yee, a candidate for secretary of state, and his 
primary fundraiser, Keith Jackson, remained targets of the 
F.B.I. and engaged in the F.B.I. bribery scheme at length. 

Those connected to Leland Yee were either indicted or forced to 
cooperate. Those aligned with Ed Lee not only went unmentioned 
but received the benefit of a protective order by Judge Breyer. 


See Exhibit G , 2012 Nourse Theater lease signed by Judge 
Breyer' s wife for proof of "the supposed connections between the 
Court's spouse [] and the City Arts and Lectures organization [.] " Dkt . 
1419 at 10, 25 - 11, 1. 
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4. Judge Breyer Insisted On a Gag Order to Protect 
Mayor Ed Lee et al., and Later Claimed There was 
No Evidence "Whatsoever" that Ed Lee Committed a 
Crime . 


Again, the actual conflict, and appearance thereof, in 
light of the CALS project, and Judge Breyer' s financial 
incentive to protect Lee through a the Gag Order, warranted 
disqualification at the onset of this case. 

a. The Pretense of the Protective Order 
Chow' s defense team appeared in court on this matter 
approximately two weeks after the original indictment was handed 
down. Discussions between the Government, Judge Breyer, and 
most of the other defense teams were already underway regarding 
a protective order. The protective order was a condition 
precedent to receiving any discovery. Defense counsel, many of 
whom had clients in custody, were baited with the promise of 
quick discovery if they would stipulate to a blanket protective 
order . 

In fact. Judge Breyer voiced with urgency that defendants 

be given their discovery immediately. Chow and counsel were the 

only holdouts, not wanting to forego the opportunity to correct 

the public record in a political corruption case. In imposing 

the protective order on Chow and counsel, the Court's comments 

leading up to and during the hearing were as follows: 

THE COURT: I was the Judge that authorized the - some 
of the wiretaps in this case. I think maybe some of my 
colleagues did, as well; but I certainly did that. And 
therefore, I have some familiarity with it. I am 
genuinely concerned about people who appear in some of 
these wiretaps not being besmirched by allegations or 
speculation as to whether or not their conduct was 
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criminal . 46 


[I]t's important that people not -- people who are 
innocently involved in overhears [sic] are not 
subjected to undue speculation as to what their role 
was, and why the U.S. Attorney or the Grand Jury did 
this, or that, and so forth. 


So I think that in this case, to answer your question, 
there may be some considerations for a protective 
order that would not involve witness safety, and would 
not involve. . . national security . . . but would 

involve, in a sense, certain decency in terms of 
people's reputations, who may be public people, public 
individuals, as well. 47 

I am very mindful of the complexity of the 
investigation in terms of its reach, and in terms of 
the number of individuals that are involved. 48 

This was Judge Breyer' s first attempt to shield Ed Lee and 

bury any perceived involvement in this matter. 


b. Judge Breyer ' s Public Statement That There 
Was No Evidence Ed Lee Committed a Crime 
Were Patently False and Designed to Mislead 
the Public and Protect Ed Lee. 

At the hearing on Selective Prosecution, the Court was 
explicit in making a public comment that there was no evidence 
against Ed Lee: "I see in the exhibits no evidence, whatsoever, 
of any criminal wrongdoing by the mayor. None." Dkt . 949 at 17, 
lines 6-8. 49 Judge Breyer made this false statement despite 


ECF Docket No. 224, Transcript of Proceedings from April 17, 
2014, page 17, line 21 through 18, line 2. 

47 Id. at page 18, lines through 20. 

48 Id. at page 22, lines 5 through 9. 

49 See Exhibit A , Pages 11 - 19 of Dkt. 949, oral argument on the 
Selective Prosecution hearing. Undersigned counsel implores the Court 
to take review this portion of the transcript in light of all other 
exhibits included with this transcript and ask 1) whether there is an 
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Exhibit 1, Section J, of Defendant Chow's motion - a section 
from the F.B.I.'s wiretap affidavit seeking Judge Breyer' s 
authorization - citing the F.B.I.'s own evidence of the mayor's 
criminality: 

JONES answered "yes, why else do you think he's 
walking around Willie Brown?" JONES said that she 
wanted a $10,000 commitment from UCE 4773, and 
stated: "You pay to play here. We got it. We know 
this. We are the best at this game; uh, better than 
New York. We do it a little more sophisticated than 
New Yorkers. We do it without the mafia." 

See Dkt. 884-1 at 3. 

Furthermore, Judge Breyer' s statement that there was "no 
evidence, whatsoever, of any criminal wrongdoing by the mayor" 50 
did not square with the fact that he himself authorized the 
F.B.I.'s wiretap application that contained the description of 
Ed Lee's misconduct involving a scheme nearly identically- 
structured to that of Leland Yee and Keith Jackson' s 
racketeering enterprise. In fact, Keith Jackson, Jones, and 
Mohajar have since been indicted as a direct result of the 
evidence gathered by the F.B.I. in the U.S. v. Chow 
investigation . 

During oral argument, counsel for Chow explained it was an 
oversight not to include a segment in the selective prosecution 
exhibit that involved Zula Jones handing the phone to Ed Lee and 
Ed Lee thanking UCE 4773, saying, "I look forward to working 
with you." [Dkt. 949] . Judge Breyer knew that there was 
sufficient evidence to support a prosecution against Mayor Lee, 

appearance of impropriety in light of all of these facts, 2) whether 
Judge Breyer was actually biased against Chow's attorneys. 

50 Selective Prosecution hearing transcript, Dkt. 949 at page 17, 
lines 4 through 7 . 
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Nazly Mohajer, Zula Jones, Sulalagi Palega, Sharmin Bock, and 
others, as he himself had authorized the wiretaps for Operation 
Frank Discussion. Yet the Court claimed that a protective order 
was necessary to facilitate prompt discovery exchange 51 as well 
as to protect innocent individuals from undue speculation and 
from being "besmirched." This was Judge Breyer' s second attempt 
to bury Ed Lee's connection to this case. 

Nonetheless, at that juncture, Chow's counsel still had 
faith in the impartiality of Judge Breyer. The Court was not 
receptive to Chow' s argument for discovery, or even to the idea 
of reviewing the discovery himself in camera to evaluate the 
validity of Chow's selective prosecution argument. His finding 
that Ed Lee committed no crime echoed in the media further 
prejudicing Chow in the eyes of the jury pool, and in response 
the mayor hurled nonsensical ad hominem attacks at Chow and his 
counsel for raising the issue . 52 

Once the protective order was issued. Judge Breyer 
expressed no further concern about the Government's languid 
production of discovery, despite multiple notifications by 
defense counsel that discovery was not forthcoming . 53 Evidently, 

51 Discovery was never exchanged rapidly and, in fact, the most 
important portions were dumped on defense counsel seventy-two hours in 
advance of trial. Judge Breyer was not concerned despite defense 

ob j ections . 

52 S.F. Mayor Lee: Bribery allegations like reading a comic book 
SFGate (Aug. 5, 2015), available at 

http : //www . sf gate . com/bay area/arti cle/SF-Mayor-Lee-Allegations-of-b rib 
ery-like-reading-6427251 .php ("'They're kind of like orangutans trying 
to deflect attention, ' Lee said of Raymond "Shrimp Boy" Chow and his 
attorneys . " ) . 

52 dee, e.g., Dkts 592, 595, 971. See also Dkt . 224 at page 16, 
lines 1-2, AUSA Frentzen on April 14, 2014: "The other issue [with 
discovery] is to get it out quickly. And in order to get it out 
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the concern for rapid discovery was feigned to justify 
protecting corrupt politicians. 

5. Judge Breyer Failed to Recognize or Address the 
Appearance of Impropriety When Chow's Counsel 
Raised the Issue Early On Because he was Avoiding 
the Exposure of an Actual Conflict . 

The appearance of Judge Breyer'' s impropriety cannot be 

feigned as a mere oversight because defense counsel brought this 

issue to the Court's attention at the beginning of this case. 

The Defense believes Judge Breyer failed to address the 

appearance of such impropriety to avoid the exposure of his 

actual conflict. The Court's protection of Mayor Lee and other 

politicians through the Protective Order negatively impacted 

Chow' s ability to receive a fair trial because the misreporting 

in the media required openness and transparency to counteract 

prejudicial pretrial publicity. Chow's counsel implored Judge 

Breyer to reconsider the Protective Order [Dkt. 302], and to 

stop covering up for corrupt public figures and politicians: 

Chow urges transparency in prosecution and would ask 
that this Court depart from a course of action 
designed to protect public persons and public 
officials whose conduct was suspect throughout this 
investigation yet they mysteriously remain 
unindicted . 

[Dkt. 369, Motion To Reconsider Protective Order] 

It was reported by local media that Mayor Ed Lee was 
rumored to have accepted a bribe in this investigation. 54 Judge 
Breyer continued to posture as though Ed Lee was in the category 
of politicians who were either innocent or were the subject of 

quickly, we need a protective order." 

54 http : / /www . sf gate . com/bayarea/matier-ross/ article 

/F . B . I . - tr ied- to -ensnar e-Mayo r-Ed- Lee-in- corrupt ion-5 643 4 92 . php. 
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ongoing investigations but not yet indicted. The wiretap 
applications and the sudden disappearance of Ed Lee et al. from 
the prosecution contradicted the Court's stated rationale, and 
precluded Chow' s counsel from using the information to combat 
the apparent prejudice. 

6. Judge Breyer Ignored The Conflict of Interest 
Protocols And Did Not Disclose Potential and 
Actual Conflicts to Avoid Scrutiny . 

In 2006, Supreme Court Justice Justice Breyer was the 

chairperson responsible for producing the Breyer Committee 

Report, which evaluated the Implementation of the Judicial 

Conduct and Disability Act of 1980. The Act provides ethical 

criteria for the handling of actual and potential conflicts of 

interest on the federal bench. 55 One portion of the report 

addresses high profile cases like this one: 

[W]e have separately assessed high-visibility cases— 
those that have received national or regional press 
coverage .... Such cases were few— we identified 17 
over a five-year period. But we found the handling of 
five of them problematic. The proper handling of 
high-visibility complaints has particular importance. 
Because the matters at issue have received publicity, 
the public is particularly likely to form a view of 
the judiciary's handling of all cases upon the basis 
of these few. And the mishandling of these cases may 
discourage those with legitimate complaints from using 
the Act. 56 

The Breyer Committee report at 5. [Emphasis added] 

Here, Judge Charles Breyer presides over the type of public 
debacle that his brother cited to in the Breyer Committee 
Report. However, Judge Breyer pressed forward without a word on 


55 http : / /www . supreme court . gov/publicinfo /breyer 
committeereport . pdf. 

56 Implementation of the Judicial Conduct and Disability Act of 
1980, A Report to the Chief Justice at page 5, available at 

http : //www . supreme court . gov /public info /breyer committee report . pdf . 
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his own conflict, likely to avoid further scrutiny of the 
conflicts . 

a. 28 USC 455(b) (1) Warrants Judge Breyer's 

Recusal In Light Of His Personal Aversion , 
Prejudice and Bias Against Chow and Counsel 

28 U.S.C. section 455(b) (1), specifically states that a 
j udge : 

[S]hall also disqualify himself in the following 
circumstances: (1) Where he has a personal bias or 
prejudice concerning a party. 

28 U.S.C. section 455(b) (1) provides guidance as to what 
circumstances would call into question a judge's impartiality. 

The test for a judge's impartiality under section 
455(b) (1) is whether a "reasonable person would conclude, on 
the basis of the facts alleged, that a judge is biased or 
prejudiced against a particular litigant." United States v. 

Conf orte , 624 F.2d 869, 880 (9th Cir. 1980) . To warrant 
disqualification of a judge under section 455(b) (1), a party 
must allege "personal, extra-judicial bias or prejudice." Id. 

The statute is not confined to bias or prejudice of a 
litigant and may be imputed to counsel. A judge's attitude 
toward counsel may be so contemptuous that the judge's 
impartiality toward the client may reasonably be questioned. 

See Bell v. Chandler , 569 F.2d 556 (10th Cir. 1978) (judge's 
disbarment of a United States Attorney and five Assistant 
United States Attorneys in earlier proceedings which had been 
procedurally deficient and wholly unjustified demonstrated 
unlikelihood that the United States could obtain a fair trial) . 

Although judicial remarks during the course of a trial 
that are critical or disapproving ordinarily do not support a 
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bias or partiality challenge; "they will do so if they reveal 
such a high degree of favoritism or antagonism as to make fair 
judgment impossible." Liteky v. United States , 510 U.S. 540, 
555 (U.S. 1994)/ see also Berger v. United States, 255 U.S. 22 
(1921) . 

During the present trial, Judge Breyer' s actions and 
remarks revealed such a high degree of favoritism and 
antagonism that a fair judgement of the 162 counts against Chow 
was impossible. Chow's trial began in October 2015, and after 
about two months, the jury, tainted by Judge Breyer' s hostile 
remarks and actions against Chow and counsel, deliberated for 
only twelve minutes per count, finding Chow guilty on all 162 
counts. The following reflects the favoritism and antagonism 
tainting the jury's fair judgment: 

i . Instances of Rehabilitation Against 
Chow 

First, there were multiple instances when Judge Breyer 
attempted to rehabilitate the record against Chow. These 
instances range from Judge Breyer claiming it was not relevant 
to Chow's defense that the F.B.I. agent lied about Chow's 
desire to be admitted into the witness protection program prior 
to the inception of this investigation, to his statement that 
there was no indication Chow' s defense was curtailed by lack of 
CJA payment processing, to his insistence that homicide 
discovery not reviewed by defense in advance was not 
prejudicial, and to his statements that the murders of Leung 
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and Kong were superfluous to the case-at-hand . 57 

ii . Restriction and Elimination of Defense 
Wi tnesses 

Second, Judge Breyer slashed Chow' s defense witnesses by 
ninety percent and conducted surprise hearings where he 
demanded defense counsel to justify their witnesses and allowed 
the Government to argue, often in concert with the Court, as to 
why those witnesses should be excluded (hearings that the 
government was spared from, for their own witnesses) . 

Moreover, Judge Breyer demanded that defense counsel have 
witnesses present in court on less than 48 hours' notice during 
the holiday season. 58 The Government was not held to such 
requirements . 


Hi . Denial of CJA Funding and Staffing 
Support 

Third, the lack of defense funding, low staffing 
resources, the status of late discovery and concerns over the 
government's handling of discovery, raised concerns during 
trial and were brought to the Court's attention in defense 
motions. Ex parte funding requests were explicit in requesting 
judicial assistance and intervention on these matters. 59 Such 
requests for intervention were ignored. 

The final blow, in contradiction to the Court's 


57 See transcript of December 31, 2015, Volume 30, pages 
5499-5000. 

More misconduct and bias are documented in Motion for a 
New Trial. (Dkts. 1224, 1233, and 1396) . 

59 One of these specifically requested that the Court assign a 
clerk to Chow's counsel's office for a week to give the Court a better 
understanding of the problems associated with discovery in this case. 
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representations on the record, was the Court's elimination of 
funding of a defense discovery coordinator. This occurred 
about a week before trial, despite the unequivocal position by 
defense that Chow could not receive effective assistance of 
counsel without funding that position, and the reliance on the 
year plus understanding that Chow would have the benefit of a 
discovery coordinator. The discovery coordinator was 
previously charged with helping the defense locate necessary 
evidence in a haystack of over ten million computer files. 
Chow's counsel relied heavily on this person, and she was truly 
an indispensable asset in preparing for the barrage of 
discovery that had come and was yet to come during trial. The 
elimination of her position came after the government added the 
charges of the murder of Allen Leung and conspiracy to murder 
Jim Tat Kong. 60 Discovery related to those charges poured in 
last minute. 

iv. Arbitrary and Unsupported Rulings 
Against Chow 

Also indicative of bias against Chow were this Court's 
rulings, including, but not limited to: CIPA national security 
ruling 61 depriving defendant of the identities of testifying 
agents; denial of the Franks motion continuance; 62 and the 
Court' s refusing to allow defense counsel to point out 
inadequacies in testifying witnesses' record keeping practices. 


See Court's orders on funding. 

61 The Court inadvertently ruled in favor of the Government before 
Chow filed an opposition. 

62 See Dkt . 801 . 
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CONCLUSION 

Based on the facts set forth herein, both actual bias and 
the appearance of bias exist. Judge Breyer need not ask 
himself whether he was or is capable of impartiality; that is 
not the standard. Rather, he must consider whether his 
impartiality might be reasonably questioned. If someone reads 
this motion and raises his or her eyebrow when thinking about 
the allegations herein, is that person being unreasonable? 
Pursuant to 28 U.S.C. § 455, it is appropriate for Judge Breyer 
to disqualify himself and to recommend that the present case be 
reassigned to another federal judge. An evidentiary hearing is 
warranted at this time. 

Dated: June 2, 2016 Respectfully submitted, 

/s/ TYLER SMITH 

TYLER SMITH 
CURTIS BRIGGS 
J. TONY SERRA 
Attorneys for Defendant 
KWOK CHEUNG CHOW 
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DECLARATION OF COUNSEL 

I, TYLER SMITH, declare: 

1. I am an attorney licensed to practice in the State of 
California, and counsel of record for defendant KWOK CHEUNG 
CHOW herein. 

2 . The statements in the accompanying MOTION TO 
DISQUALIFY HON. CHARLES R. BREYER, are true and correct to the 
best of my knowledge, based on my information and belief. 

I declare under penalty of perjury that the foregoing is 
true and correct. Executed this 2nd day of June, 2016, at San 
Francisco, California. 


/s/ TYLER SMITH 

TYLER SMITH 
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